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THE CONCURRENT POWER OF THE STATES 
TO REGULATE INTER-STATE AND 
FOREIGN COMMERCE. 

In the number of this Review for November, 1904, I 
suggested two rules for deiermining when the power of 
Congress over inter-state and foreign commerce excludes 
and when it admits regulation of the incidents of that com- 
merce by the States. The following observation is the 
equivalent of those rules ; 

Congress has exclusive power to directly regulate 
inter-state and foreign commerce, but the several States 
have power, concurrently with Congress, to indirectly 
affect that commerce by regulation of its incidents. This 
power of the State is, however, subject to the limitations 
that the law of the State must not conflict with a law of 
Congress on the same subject, must not impose a tax upon 
an incident of commerce in its capacity as such, nor be dis- 
criminating, nor exceed the reasonable requirements of the 
case. 

The difference indicated in this observation between the 
direct regulation of and the indirect effect upon inter-state 
and foreign commerce, arises out of the application to its 
control of our complex government composed of the Nation 
and the States ; and results from the effort to reconcile the 
autonomy of the States with the constitutional power of 
the Nation. For, it having been once determined that the 
power granted to Congress included the regulation of every 
incident of inter-slate and foreign commerce, 1 it followed 
that if the autonomy of the several States, — their capacity 
to govern persons and regulate things within their limits, — 
was to be retained, to them must be secured, at least con- 
currently with Congress, the power of regulating many of 
the incidents of that commerce. So varied are the needs of 
modern life, and so ramified is modern business, that prob- 

1 Gibbons v. Ogden (1824) 9 Wheat. 1. 
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ably most of the things which affect the welfare of the 
inhabitants of a State are connected with a commerce 
which extends beyond its borders. The administration of 
its internal affairs and the raising of the revenues for its 
government are inseparable from its control of the inci- 
dents of inter state and foreign commerce, and the mere 
connection of a person or thing within its jurisdiction with 
a transaction of such commerce must not suffice to take 
that person or thing out of its control, even during the 
continuance of the transaction. To illustrate this some- 
what abstract statement by concrete instances, it is evident 
that the autonomy of the States which was contemplated 
by the founders of the Republic is incompatible with such 
a construction of the commerce clause of the federal Con- 
stitution as would take a person within its territorial juris- 
diction out of its control merely because he was an active 
agent for a common carrier whose inter-state business 
entered the State ; nor could the State adequately protect 
its inhabitants if its power to prevent the sale of adulter- 
ated and unwholesome foods within its limits determined 
whenever such foods happened to be the subject of a 
transaction of inter-state commerce ; and the ability of the 
State to raise necessary revenues would be seriously im- 
paired, if property within the State, and otherwise taxable 
therein, such as ships, railroad cars, telegraph lines, became 
exempt from taxation, merely because that property was the 
instrument of such commerce. 

So inherent is the difference between the direct and the 
indirect regulation of commerce in our governmental sys- 
tem, that it was noticed by Chief Justice Marshall in the 
first case under the commerce clause of the Constitution, 
which reached the Supreme Court in 1824, 1 and was made 
the basis of his decision five years later in Willson v. Black 
Bird Creek Marsh Company. 3 In 185 1 the distinction was 
clearly reasoned upon principle by Mr. Justice Curtis 3 , and 
was thereafter so often re asserted, that it had become 
elemental in the law of interstate and foreign commerce, 
when the case of the Northern Securities Company was 

1 Gibbons v. Ogden (1824) 9 Wheat I. 2 (1829) 2 Peters, 245- 
3 In Cooley v. Board of Wardens of Port of Philadelphia (1851) 12 
How. 299. 
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decided in 1904. x Nor, however far that decision departs 
from the safe landmarks of the past, can it affect this dis- 
tinction, for, even in its broadest aspect, that decision is 
limited to cases arising under the Sherman Anti-Trust 
Act, and can not be extended, and was not by its promul- 
gators intended to be extended, to the question of the con- 
trol by the States of the incidents of that commerce. 

How the Supreme Court has regarded the distinction 
above indicated between the direct and the indirect regula- 
tion of inter-state and foreign commerce, can be best 
shown by the following quotations from opinions rendered 
in that Court, in cases arising upon different subjects at 
widely different dates. 

" Inaction by Congress upon these subjects of a local 
nature," says the Court in one case, " unlike its inaction 
upon matters affecting all the States and requiring uni- 
formity of regulation is not to be taken as a declaration 
that nothing should be done with respect to them, but is 
rather to be deemed a declaration that, for the time being 
and until it sees fit to act, they may be regulated by State 
authority." 2 

" No doubt," says the Court in another case, *' every 
tax upon personal property or upon occupations, business 
or franchises, affects more or less the subjects, and the 
operation of commerce. Yet it is not everything that affects 
commerce that amounts to a regulation of it, within the 
meaning of the Constitution * * *. Manifestly it " (the 
tax in question) " is a tax upon the railroad company, 
measured in amount by the extent of its business, or the 
degree to which its franchise is exercised. That its ulti- 
mate effect may be to increase the cost of transportation 
must be admitted. So it must be admitted that a tax upon 
any article of personal property that may become a subject 
of commerce, or upon any instrument of commerce, affects 
commerce itself. If the tax be upon the instrument, such 
as a stage coach, railroad car, or a canal or steamboat, its 
tendency is to increase the cost of transportation. Still it 
is not a tax upon transportation, or upon commerce, and it 

1 Northern Securities Co. v. U.S. (1904) 193 U. S. 197. 

' Parkersburg & Ohio River Transportation Co. v. Parkersburg (1883) 
107 U. S. 691. 
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has never been seriously doubted that such a tax may be 
laid." 1 

" A carrier exercising his calling within a State, although 
engaged in the business of interstate commerce, is answer- 
able, according to the law oi the State, lor acts of non- 
feasance or of misfeasance committed within its limits * * * . 
It is equally within the power of the State to prescribe the 
safeguards and precautions loreseen to be necessary and 
proper to prevent by anticipation those wrongs and injuries 
which after they have been inflicted the State has the power 
to redress and punish. * * * The provisions " (of the 
State law) " are not in themselves regulations of interstate 
commerce, although they control in some degree the con- 
duct and liability of those engaged in such commerce, 
-s * * Xhey are rather to be regarded as legislation in 
aid of such commerce, and as a rightful exercise of the 
police power of the State to regulate the relative rights and 
duties of all persons and corporations within its limits." 2 

"The tax" (upon a telegraph company engaged in inter- 
state business) " was directed to reach a reasonable compu- 
tation of the amount which the company would be com- 
pelled to pay if the taxation were ad valorem. The taxa- 
tion was neither arbitrary nor discriminating, nor so far as 
we are advised, was payment made a condition precedent 
of doing business, but collection was made enforceable by 
suit, and the remedies pertaining thereto and not other- 
wise * * * It is obvious the case does not fall within 
the line of decisions 1 in which State laws have been held in- 
operative because in conflict with, or amounting to the 
exercise of, or the assertion of control over a power vested 
exclusively in the United States. In these decisions the 
interference with the commercial power was found to be 
direct, and not the mere incidental effect of the requirement 
of the usual proportional contribution to public maintain- 
ance." 3 

1 State Tax on Railroad Gross Receipts. (1873) 15 Wall.284. While 
the scope of this case is limited by Fargo v. Michigan (1887) 121 U. S. 
230, and Philadelphia & Southern Steamship Co. v. Pennsylvania (1887) 
122 U. S. 326, the principle of the above quotation is not affected by them. 

2 Chic. M. & St. P. R. W. Co. v. Solan (1898) 169 U. S. 133. 

3 Postal Tel. v. Adams (1895) 155 U. S. 688. The application of the 
principle of this case to the taxation of foreign corporations engaged in 
interstate commerce is, perhaps, to be limited by Fargo v. Hart (1904) 193 
U. S. 490. 
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" It is true," said the Court in a case where a law of a 
State prohibiting the manufacture and sale of intoxicating 
liquors, except for certain purposes, was in question, 
" that notwithstanding its purposes and ends are restricted 
to the jurisdictional limits of the State of Iowa, and applj' 
to transactions wholly internal and between its own cit- 
izens, its effects may reach beyond the State by lessening 
the amount of intoxicating liquors exported. But it does 
not follow that, because the products of a domestic manu- 
facture may ultimately become the subjects of interstate 
commerce, at the pleasure of the manufacturer, the legisla- 
tion of the State respecting such manufacture is an at- 
tempted exercise of the power to regulate commerce exclu- 
sively conferred upon Congress * * * . 

" As has been often said, legislation " (by a State) " may 
in a great variety of ways affect commerce and persons 
engaged in it, without constituting a regulation of it within 
the meaning of the Constitution, unless, under the guise of 
police regulations, it imposes a direct restraint upon com- 
merce, or directly interferes with its freedom.'' 1 

In conformity with the principles stated in the fore- 
going quotations, the Supreme Court has upheld laws of 
the States which interfered with the freedom of commerce 
by authorizing the obstruction of rivers and waterways by 
bridges and the like; 2 and has sustained State and munici- 
pal legislation imposing charges upon inter-state carriers 
for the use of local facilities, such as wharves and docks. 3 
But it seems the State or municipality cannot impose con- 
ditions upon the use of such facilities which discriminate in 
favor of citizens of the State, 4 although the burden of tax- 
ation, in addition to the charge for the facility, falls only on 
the citizens of the maintaining State. 

The connection of property, or of the property's owner, 
with a transaction of inter-state or foreign commerce, does 
not, of itself, exempt the property from taxation by the 

1 Kidd v. Pearson (1888) 128 U. S. 1 ~~ ~ 

2 Gilman v. Philadelphia ( 1865) 3 Wall. 713; Pound v. Turck (1877) 
95 U. S. 459; Cardwell v. Am. Bridge Co. (1885) 113 U. S. 205. 

3 105 U. S. 559; Packet Co. v. Keokuk (1877) 95 U. S. 80 ; Packet 
Co. v. Catlettsburg (1882) 105 U. S. 559 ; and see note to Ex parte Easton 
L. C. P. vol. XXIV, 373. 

4 Guy v. Baltimore (1880) 100 U. S. 434. 
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State within, which it is. Therefore the State and its 
municipalities may impose taxes in many forms upon per- 
sons and corporations engaged in such commerce; as a 
license tax upon money brokers dealing in foreign bills of 
exchange -, 1 upon commission brokers whose business con- 
sists in part of negotiating sales for parties residing out of 
the .taxing State ; 2 upon auction sales of goods from other 
States ; 3 upon goods in original packages in the hands of 
purchasers from the importers;* and upon goods in the 
importers hands but not in the original packages. 6 And 
as the taxability of the commodities in these last two classes 
of cases has been based upon the classic distinction between 
articles which have and which have not been incorporated 
into the general mass of property within the State, first 
suggested by Chief Justice Marshall in Brown v. Mary- 
land, 6 so, upon analogous reasoning, it is decided that 
State and local taxation may properly be imposed upon 
commodities brought into the State from without and in- 
corporated with the general mass of property therein, 7 and 
upon articles which are intended for but have not yet be- 
come the subject of inter-state commerce, 8 and it has 
recently been decided that the State may tax merchandise 
from other States even in original packages, after it has 
come to rest in the taxing State. 9 

The right of the State and municipalities to tax inter- 
state commerce carriers, whether upon the basis of receipts 
from the business or of the value of their property within 
the State has been upheld in many cases, and it is settled 

1 Nathan v. Louisiana (1850) 8 How. 73. 

2 Ficklen v. Shelby Co. Tax Dist. (1892) 145 U. S. 1. 

3 Woodruff v. Parham (1869) 8 Wall. 123. 

* Waring v. Mayor, etc., Mobile (1869) 8 Wall. no. 
' May v. New Orleans (1900) 178 U. S. 496. 

6 (1827) 12 Wheat. 419. 

7 Brown v. Houston (1885) 114 U. S. 622 ; Pittsburg & S. Coal Co. v. 
Bates (1895) 156 U. S. 577. 

8 Coe v. Errol (1886) 116 U. S. 517. 

9 American Steel & Wire Co. v. Speed (1904) 192 U. S. 500. It is 
the result of this case that the doctrine of the original package does not 
apply to the taxation of merchandise brought in from another State. When 
such merchandise is at rest in the State, and under the protection of its 
laws, it is taxable like other property, even though it has not passed out of 
the seller's hands nor out of the original package: 
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that in assessing the value of taxable property the State 
may proceed upon the basis of a reasonable comparison of 
the mileage of the line within the State to the total mileage 
of the carrier. 4 

Not only may the State tax inter-state carriers by various 
methods appropriate to the conditions of each case, but it 
may exercise a very general control over the manner of 
conducting their business within the State, in the interest 
of reasonable rates, fair business dealing, and security of 
life and property within the State; although such control 
necessarily results in hampering, in greater or less degree, 
that freedom of inter-state commerce which would have 
existed in the absence of the controlling regulations. But 
the limit of State legislation for such purposes is that it 
shall not exceed the reasonable requirements of the case; 
and whether reasonable requirements have or have not 
been exceeded in a particular instance is for the Court, not 
for the State legislature, to determine. 2 Thus the State 
may enact laws regulating charges for elevating grain in- 
tended for inter-state shipment; 3 requiring railroads en- 

1 As a license tax upon the business of an inter-state express company, 
Osborne v. Florida (1897) 164 U. S. 650 ; upon the franchise of a telegraph 
company engaged in inter-state commerce, Atlantic & Pacific Tel. Co. v, 
Philadelphia (1903) 190 U. S. 160; upon the entire receipts from business 
within the State of an inter-state express company, Pacific Express Com- 
pany v. Seibert (1 892) 142 U. S. 339 ; upon the gross receipts of an inter- 
state railroad, State Tax on R. R. Gross Receipts (1873J 15 Wall. 284. 
(This case is, however, to be considered as limited and partly overruled by 
Fargo v. Michigan (1887) 121 U. S. 230, and Phil. & S. S. S. Co. v. Penn- 
sylvania (1887) 122 U. S. 326) ; tax on rentals paid to a foreign corpora- 
tion for use of a railroad within the State, Erie R'wy. Co. v. Pennsylvania 

(1895) 158 U. S. 431 ; tax on railroad consolidation, Ashley v. Ryan (1894) 
1 53 U. S. 436 ; license tax on business within the State of inter-state tele- 

fraph Company, Post. Tel. & Cable Co. v. Charleston (1894) 153 U. S. 
92 ; tax on inter-state express company on basis of unit profit producing 
plant, Adams Express Co. v. Ohio (1897I 165 U. S. 194; tax upon inter- 
state and foreign railroad based upon the proportion of its mileage within 
the State to its total mileage, Maine v. Grand Trunk R'wy. Co. (1891) J42 
U. S. 217. But a tendency is now apparent to restrict the application of 
the unit plant and similar principles of valuation to cases where the value 
of tangible and taxable property within the taxing State is some reasonable 
proportion of the value of such property in other States. Fargo v. Hart 
(1904) 193 U. S. 490. 

2 Cleveland, C. C. & St. L. R. Co. v. Illinois (1900) 177 U. S. 514, 
where the principle is carefully discussed ; 111. Cen. R. R. Co. v. Illinois 

(1896) 163 U. S, 142; Smyth v. Ames (1898) 169 U. S. 466. See also 
Lake Shore & M. S. R. R. Co. v. Smith (1899) l 73 U. S. 684. 

5 Munn !/. Illinois (1877) 94 U. S. 113; Budd v. New York (1802) 
143 U.S. 517. 
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gaged in inter-state commerce to fix fares and publish rates 
for services within the State -, 1 regulating rates within the 
State; 2 fixing reasonable rates within the State; 8 regu- 
lating charges for " long haul " and "short haul." 4 The 
Constitution of a State, and therefore inferentially its laws, 
may prohibit the consolidation of State railroads, although 
they are engaged in inter state commerce. 6 The State may 
regulate the equipment of inter-state railroad trains which 
enter the State, as the heating apparatus of its cars; 6 and 
may control the speed of inter-state railroad trains within 
the State; 7 may forbid the running of Sunday freight 
trains within the State ; 8 require inter-state trains to stop 
at certain stations within the State; 9 provided that the 
requirement is not an unreasonable interference with the 
traffic; 10 may require intersecting railroads to maintain 
proper track connections at intersecting points within the 
State; 11 may impose penalties upon an inter-state carrier 
for failure to perform stipulated services with due diligence, 
although such services originate without the State; 12 and 
may prohibit the carrier from making contracts for inter- 
state carriage which exempt it from common law 
liability. 13 

As the foregoing citations show, cases relating to com- 
mon carriers have been especially numerous and important 
in the Supreme Court. But, as the citations also show, the 
decisions of the Court under the commerce clause of the 

* Chic. & N. W. R. Co. v. Fuller (1873) 17 Wall, c6o. 

2 Reagan v. Farmers' Loan & Trust Co. (1894) 154 U. S. 362. 

3 Chic. Mil. & St. Paul R. R. Co. v. Minnesota (1890) 134 U. S. 418. 

4 Louisville & Nashville R. R. Co. v. Kentucky (1902) 183 U. S. 503. 

* Louisville & Nashville R. R. Co. v. Kentucky (1896) 161 U. S. 677. 

* N. Y.. N. H. & H. R. R. Co. v. New York (1897) 165 U. S. 628. 
' Erb v. Morasch (1900) 177 U. S. 584. 

8 Hennington v. Georgia (1896) 163 U. S. 299. 

9 Lake Shore & Michigan Southern R. R. Co. v. Ohio (1899) 173 U. 
S. 285. 

10 Cleveland. Cin., Chicago & St. Louis R. R. Co. v. Illinois (1900) 177 
U. S. 514. 

11 Wisconsin, Minnesota & Pacific R. R. Co. v. Jacobson (1900) 179 
V. S. 287. 

18 Western Union Telegraph Company v. James (1896) 162 U. S. 650. 

13 Chicago, Milwaukee & St. Paul R. R. Company v. Solan (1898) 169 
U. S. 133; Richmond & Alleghany R. R. Company v. Patterson (1898) 
169 \J. S. 311. 
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Constitution, have been by no means confined to common 
carrier cases, and it is now well settled that, subject to the 
limitations above noticed, the State may exercise general 
control over the incidents of inter-state and foreign com- 
merce in the interest of public health and order. And the 
distinction between the plenary power of the State to con- 
trol the incidents of that commerce and its lack of power to 
directly regulate the commerce is clearly indicated and 
sharply defined in the well settled contrasting principles 
that from the absence of Congressional legislation a pre- 
sumption arises against the power of the State to legislate 
for the direct regulation of commerce, but in favor of its 
power to legislate for the indirect regulation thereof by 
regulation of its incidents. Thus even before the passage 
of the Wilson Bill 1 the State could exercise considerable 
control over the sale within the State of liquors brought 
into it. 2 It is within the power of the State to enforce its 
laws against the taking of oysters even against vessels 
licensed in the coast-wise trade. 3 The State can enact 
quarantine laws and impose fees for inspection ;« forbid 
the introduction into the State of diseased cattle; 6 and 
impose liability for damages' caused by infected cattle; 6 
and can regulate within reasonable limits the introduction 
into and sale within the State of adulterated commodities 
which are the subject of inter-state transactions. 7 

The foregoing summary of decided cases shows that at 
the passage of the Sherman Anti-Trust Act in 1890 the 
the difference between the direct and the indirect regulation 
of inter-state and foreign commerce by the States had been 
well worked out by the Supreme Court, and it had been 
settled by decision upon decision, from Marshall's time 
down, that the indirect effect upon that commerce proceed- 

1 (1890) 26 Stat. L. 567. 

2 The License Cases (1847) 5 How. 504; The License Tax Case 
(1867) 5 Wall. 462 ; Pervear v. Massachusetts (1867) 5 Wall. 475 ; Kidd v. 
Pearson (18S8) 128 U. S. 1. 

3 Smith v. Maryland (1855) 18 How. 71. 

1 Morgan v. Louisiana (1886) 118 U. S. 455 ; Compagnie Francaise de 
Navigation v. Louisiana (1902) 186 U. S. 380. 

5 Rasmussen v. Idaho (1901) 181 U. S. 198. 

6 Kimmish v. Ball (1889) 129 U. S. 217. 

7 Plumley v. Massachusetts (1894) 155 U. S. 461. This case should 
be compared with Schollenberger v. Pennsylvania (1898) 171 U. S. 1. 
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ing from the regulation of its incidents by the States was 
not obnoxious to the Constitution, provided the regulation 
was reasonable and not discriminative, however great that 
effect might be. It was not the degree of the effect, but 
the nature of the regulation which determined whether the 
State law was valid or invalid. After the passage of the 
Sherman Act the Supreme Court at once perceived the re- 
lation of this principle to the analogous question, whether 
only direct or also indirect and incidental restraint of that 
commerce was obnoxious to. the Act; 1 and it was decided 
upon reference to the cases which had sustained the power 
of the States to indirectly regulate commerce, and was 
settled as decisively as the Supreme Court can settle any- 
thing, that only such contracts and combinations as directly, 
and not such as indirectly, restrained commerce were ob- 
noxious to the Act. 2 In these cases the Supreme Court 
nowhere indicates that it gives any peculiar, or technical, 
or constructive meaning to the terms " direct restraint " 
and "indirect restraint." On the contrary, it is evident 
that these terms are used in their ordinary sense. That is 
direct or indirect restraint in law which is the one or the 
other in fact, according to the practical understanding and 
experience of men. In this state of the law the Northern 
Securities case reached the Supreme Court. It presented 
a clear example of restraint which was not direct in fact, 
a case wherein there was absence of any restraint and the 
presence only of a power to restrain, not exercised or 
threatened to be exercised. And the Court, departing 
Irom the principles of eight}' years, held the mere power to 
restrain to be actual direct restraint, — by some singular 
process of reasoning, not logical, holding that which was 
indirect restraint in fact to be direct restraint in law. 
Whether a decision so at variance with the Court's past 

1 U. S. v. Knight (1895) 156 U. S. 1. 

2 Anderson v. U. S. (1898) 171 U. S.6o4, expressly deciding the point 
and referring to Hopkins v. U. S. (1898) 171 U. S. 578. where the relation 
of the principles of cases decided before the Act to the situation arising 
thereafter was considered at large. Even in those cases in which the 
Supreme Court most broadly construed the Act, as in U. S. v. Joint Traffic 
Assoc (189?) 171 U. S. 505; U. S. v. Trans. Miss. Freight Assoc. (1897) 
166 U. S. 290; Addystone Pipe & Steel Co. v, U. S. (1899) 175 U. S. 211, 
the difference between direct and indirect restraint of commerce was re- 
stated and reaffirmed. 
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holdings will prove of permanent importance in the devel- 
opment of the law, or will rather be distinguished and 
whittled down until it is found to settle nothing, cannot 
yet be told. But it was a grave departure from the long 
line of prior decisions, which upheld as well local autonomy 
as national power, and justified the alarm with which it 
was received. 

David Walter Brown. 

NOTE ON CASES UPHOLDING THE POWER OF THE STATE 
TO REGULATE INCIDENTS OF COMMERCE. 
The following is an approximately complete list of cases, down to 190 
U. S., decided in the Supreme Court, in which legislation by States and 
localities indirectly regulating interstate and foreign commerce has been 
upheld. The rough classification of the cases according to subject mat- 
ter may facilitate the study of the law with respect to the several subjects. 

Navigation, Transportation by Water. 

(a) Pilotage: Cooley v. Board of Wardens (1851) 12 How. (U. S.) 299; 
Pacific Mail S. S. Co. v. Joliffe (1864.) 2 Wall., 450. 

(l>) Ferry License from State to State: Fanning v. Gregoire (1853) 16 
How. 524; Conway v. Taylor (1861) I Black 603; Wiggins 
Ferry Co. v. East St. Louis (1882) 17 Otto, 365. 

River Improvement, Obstructing Navigation by Bridges, Etc 
Willson v. Blackbird Creek Marsh Co. (1829) 2 Pet. 245 ; Gilman v. 
Philadelphia (1865) 3 Wall. 713; Veazie v. Moor (1852) 14 How. 
568 ; Hamilton v. Vicksburg, Shreveport & Pacific R. R. Co. 
(1886) 119 U. S. 280; Pound v. Turck (1877) 5 Otto, 459; 
Mobile v. Kimball (1880) 102 U. S. 691 ; Escanaba Co. v. Chi- 
cago (1882) 17 Otto 678; Cardwell v. Am. River Bridge Co. 
(1885) 113 U. S. 205; Husen v. Glover (1886) 119 U. S. 543; 
Monongahela Navigation Co. v. U. S. (1892) 148 U. S. 312 ; 
Willamette Iron Bridge Co. v. Hatch (1887) 125 U. S. 1. With 
these cases should be compared New Orleans, etc., R. R. Co. v. 
Mississippi (1884) 112 U.S. 12; Sands v. Manistee River Imp. 
Co. (1887) 123 U. S.288; St. Anthony Falls Water Power Co. 
■v St. Paul Water Commissioners (1897) 168 U. S. 349. 

inspection of passengers and commodities, quarantine and 

the Like. 

(a) New York v. Miln (1837) 11 Pet. 102 ; Turner v. Maryland (1882) 17 
Otto, 38 ; Patapsco Guano Co. v. N. C. Board of Agriculture 
(1898) 171 U. S. 345 ; Morgan Steamship Co. v. Louisiana Board 
of Health (1886) 118 U. S. 455 ; Kimmisch v. Ball (1889) 129 
U. S. 217; Plumley v. Massachusetts (1894) 155 U. S. 461 ; 
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Missouri, Kansas & Texas Ry. Co. v. Haber (1898) 169 U. S. 
613; Smith v. St. Louis & Southwestern Ry. Co. (1901) 181 
U. S. 248. Reid v. Colorado (1902) 187 U.S. 137; Compagnie 
Francaise de Navigation v. Louisiana (1902) 186 U. S. 380; 
Rasmussenv. Idaho (1901) 181 U. S. 198; Capitol City Dairy 
Co. v. Ohio (1902) 183 U. S. 238. 

{6) Regulating Liquor Traffic : 

The License Cases (1837 U. S.) 5 How. 504; License Tax Cases 
(1866 U S.) 5 Wall. 462; Pervear v. Commonwealth, id. 475 ; 
Hinson v. Lott (1868 U. S.) 8 Wall. 148 ; Vance v. Vandercook 
Co. (1898) 170 U. S. 438; Kidd v. Pearson (t 888) 128 U. S. 1 ; 
Reymann Brewing Co. v. Brister (1900) 179 U. S. 445. 

{c) Regulating Sales of Cigarettes : 

Austin v. Tennessee (1900) 179 U. S. 343. 

{d) Regulating Taking of Ovsters : 

Smith v. Maryland (1855 U. S.) 18 How. 71. 

(e) Regulating foreign Corporations doing Inter-state Business : 

Cooper Manuf. Co. v. Ferguson (1885) 113 U. S. 727; Pembrina 
Consol. Silver Mining Co. v. Penn (1888) 125 U. S. 181 ; Horn 
Silver Mining Co. v. New York (1892) 143 U. S. 305 ; Hooper v. 
California (1895) 155 U. S. 648; New York v. Roberts (1898) 171 
U. S. 658 ; Diamond Glue Co. v. U. S. Glue Co. (1903) 187 U. S. 
611. 

(/) Forbidding Killing and Exportation of Game Birds : 
Geerv. Connecticut (1896) 161 U. S. 519. 

Taxation, License Fees, etc. Other Than on Common Carriers : 
Nathan v. State of Louisiana (1850 U. S.) 8 How. 73; Woodruff 
v. Parham, (1868 U. S.) 8 Wall. -123 ; Waring v. Mayor, id. no; 
Williams v. Fears (1900) 179 U. S. 270; Machine Co. v. Gage, 
(1879) 100 U. S. 676; Ficklen v. Taxing Dist. Shelby Co. (1891) 
145 U. S. 1 ; Emert v. Missouri (1895) 156 U. S. 296; Pittsburg 
& Southern Coal Co. v. Louisiana, (1895) 156 U. S. 590; Hender- 
son Bridge Co. v. Henderson City (1891) 141 U. S. 679; May v. 
New Orleans (1900) 178 U. S. 496 ; Brown v. Houston (1884) 
114 U. S. 622; Pittsburg & S. Coal Co. v. Bates (1895) 156 U. 
S. 577; Coe v. Errol (1886) 116 U. S. 517. Diamond Match Co. 
v. Ontonagon (1903) 188 U. S. 82; Crandall v. Nevada (1867 
U. S.) 6 Wall. 35, should be examined in. connection with these 
cases. 

State & Local Charges for Facilities. - 
Keokuk N. L. Packet Co. v. Keokuk (1877) 5 Otto 80; N. W. Packet 
Co. 1/. St. Louis (1879) IO Otto 423 ; Vicksburg v. Tobin (1879) 10 
Otto 430; Packet Co. v. Catlettsburg (1881) 15 Otto 559; Par- 
Jcersburg & O. River Trans. Co. v. Parkersburg {1882) 17 Otto 
691 ; Ouachita & River Packet Co. v. Aiken (1886) 121 U. S. 444 ; 
Sands v. Manistee River Improvement Co. 1887) 123 U. S. 288. 
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Taxation of Common Carriers. 

(a) State Tax on R. R. Gross Receipts (1872) 15 Wall. 284; Wheeling. 
Parkersburg & Cin. Transportation Co. v. Wheeling (1878) 9 
Otto 273 ; Philadelphia & S. Mail S. S. Co. v. Pennsylvania (1887) 
122 U. S. 326; Delaware Railroad Tax (1873) 18 Wall. 206 ; 
Pacific Express Co. v. Seibert, 142 U. S. 339 ; Lehigh Valley R. 
R. Co. v. Pennsylvania 145 U. S. 192 ; Erie R'w. Co. v. Penn- 
sylvania (1895) 158 U. S. 431 ; St. Louis v. W. U.'Tel. Co. (1893) 
148 U. S. 92 ; Atlantic & Pacific Tel. Co. v. Philadelphia (1903) 
190 U. S. 160. Compare Rattermanv. W. U. Tel. Co. (1888) 127 
U. S. 41 1 ; Richmond v. Southern Bell Co. (1899) 174 U. S. 76. 

(6) Taxation on Basis of Unit Plant : 

Pullman Palace Car Co. v. Pennsylvania (1891) 141 U. S. 18; Ad- 
ams Express Co. v. Ohio (1897) 165 U. S. 194; W. U. Tel. Co. 
v. Missouri (1903) 190 U. S. 412; W. U. Tel. Co. v. Massachu- 
setts (1887) 125 U. S. 530 ; Maine v. Grand Trunk R'wy. (1890) 

142 U. S. 217; Cleveland, C, C. & St. L. R. R. Co. v. Backus 
(1894) 154U. S. 439- 

(c) Tax on Railroad Consolidation : 

Ashley v. Ryan (1894) 153 U. S. 436. 

(d) License Tax in Various Forms : 

Postal Tel. Co. v. Adams (1895) 156 U. S. 688; Postal Tel. & 
Cable Co. v. Charleston (1894) 153 U. S. 692; Osbome v. Mayor 
of Mobile (1872) 16 Wall. 479; Osborne -v. Florida (1897) 164 
U, S. 650, but see Leloup v. Mobile (1888) 127 U. S 640. 

State Regulation of Common Carriers, Other than Taxation. 

(a) Regulation of Rates : 

Chicago & N. W. R. Co. v. Fuller (1873) 17 Wall. 560; C, B. & 
Q. v. Iowa (1876) 4 Otto 155; Peik v. Chicago & N. W. R. Co. 
(1876) 4 Otto 164; Reagan v. Farmers' Loan & Trust Co. (1894) 
154 U. S. 362; Reagan v. Farmer's Loan & Trust Co. (1894) 
154 U. S. 420; Reagan v. Mercantile Trust Co. (1894) 154 U. 
S. 413; Stone v. Farmers' Loan & Trust Co. (1886) 116 U. S. 
307 ; Chicago & G. T. Ry. Co. v. Wellman (1892) 143 U. S. 339 ; 
Chicago, Milwaukee & St. Paul R. R. Co. -v. Minnesota (1890) 
134 U. S. 418 ; Louisville & Nashville R. R. Co. v. Kentucky 
(1902) 183 U.S, 503. In connection with these cases Smyths. 
Ames (1898) 169 U. S. 466, should be considered. 

(a) Regulating Rates for Elevating Grain : 

Munn v. Illinois (1876) 4 Otto 113; Budd v. New York (1892) 

143 U.S. 517; Brass v. North Dakota (1894) 153 U. S. 391; 
License for Elevators : Cargill v. Minnesota (1901) 180 U. S. 452. 
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(b) Regulations other than that of Rates : 

Louisville, N. 0. & Tex. R. R. Co. v. Mississippi (1890) 133 U. 
S. 587 ; Smith v. Alabama (1888) 124 U. S. 46s ; Nashville, Chat. 
& St Louis R'w. Co. v. Alabama (1888) 128 U. S. 96; Henning- 
ton v. Georgia (1896) 163 U. S. 299 ; N. Y., N. H. & H. R. R. 
Co. v. New York (1897) 165 U. S. 628 ; W. U. Tel. Co. v. James 
(1896) 162 U. S. 650 ; Missouri, Kan. & Tex. R. Co. v. McCann 
(1898) 174 U. S. 580; Gladson v. Minnesota (1897) 166 U. S. 
427 ; Chicago, Mil. & St. P. Rw. Co. v. Solan (1898) 169 U. S. 
133 ; Richmond & Alleg. R. R. Co. v. Patterson (1898) 169 U. S. 
31 1. Prohibiting Consolidation : Louisville & Nashville R. R. Co. 
v. Kentucky (1896) 161 U. S. 677 ; Lake Shore & Mich. S. Rw. 
Co. v. Ohio (1899) 173 U. S. 285 ; Erb v. Morasch (1900) 177 
U. S. 584 ; Wisconsin, Minn. & Pacific Rw. Co. v. Jacobson 
(1900) 179 U. S. 287. 

Sherlock v. Ailing (1876) 3 Otto 99, should be read in connection 
with the general question of the power of a State to regulate the 
business of inter-state common carriers; also Crassleyw. California 
(1898) 168 U. S. 640 ; Plessy v. Ferguson (1896) 163 U. S. 537 ; 
Chesapeake & O. R. Oo. v. Kentucky (1900) 179 U. S. 388 ; Atch- 
ison Topeka & St. F. R. Co. v. Denver & N. O. R. Co. (1884) 
1 10 U. S. 667. 

David Walter Brown. 



